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(B) Swap data repositories shall not
as a condition of the reporting of swap
transaction data require a reporting
party to consent to the use of any re-
ported data for commercial or business
purposes.

(3) Swap data repositories responsible
for the public dissemination of real-
time swap data shall not make com-
mercial use of such data prior to its
public dissemination.

§49.18 Confidentiality and indem-

nification agreement.

(a) Purpose. This section sets forth
the obligations of registered swap data
repositories to execute a ‘‘Confiden-
tiality and Indemnification Agree-
ment’’ in connection with providing ac-
cess to swap data to certain domestic
and foreign regulators.

(b) Confidentiality and indemnification
agreement. Prior to the registered swap
data repository providing access to the
swap data with any Appropriate Do-
mestic Regulator or Appropriate For-
eign Regulator as defined in §49.17(b),
the swap data repository shall receive
a written agreement from each such
entity stating that the entity shall
abide by the confidentiality require-
ments described in Section 8 of the Act
relating to the swap data that is pro-
vided; and each such entity shall agree
to indemnify the swap data repository
and the Commission for any expenses
arising from litigation relating to the
information provided under Section 8
of the Act.

(c) Certain appropriate domestic and
foreign regulators with regulatory respon-
sibility over a swap data repository. The
requirements set forth above in para-
graph (b) shall not apply to certain Ap-
propriate Domestic and Foreign Regu-
lators with regulatory responsibility
over a swap data repository as de-
scribed in §49.17(d)(2) and (3). The swap
data repository and such Appropriate
Domestic or Foreign Regulator in each
case is required to comply with Section
8 of the Act and any other relevant
statutory confidentiality provisions.

§49.19 Core principles applicable to
registered swap data repositories.

(a) Compliance with core principles. To

be registered, and maintain registra-

tion, a swap data repository shall com-

§49.20

ply with the core principles as de-
scribed in this paragraph. Unless other-
wise determined by the Commission by
rule or regulation, a swap data reposi-
tory shall have reasonable discretion in
establishing the manner in which the
swap data repository complies with the
core principles described in this para-
graph.

(b) Antitrust considerations (Core Prin-
ciple 1). Unless necessary or appro-
priate to achieve the purposes of the
Act, a registered swap data repository
shall avoid adopting any rule or taking
any action that results in any unrea-
sonable restraint of trade; or imposing
any material anticompetitive burden
on trading, clearing or reporting swaps.

(c) Governance arrangements (Core
Principle 2). Registered swap data re-
positories shall establish governance
arrangements as set forth in §49.20.

(d) Conflicts of interest (Core Principle
3). Registered swap data repositories
shall manage and minimize conflicts of
interest and establish processes for re-
solving such conflicts of interest as set
forth in §49.21.

(e) Additional duties (Core Principle 4).
Registered swap data repositories shall
also comply with the following addi-
tional duties:

(1) Financial resources. Registered
swap data repositories shall maintain
sufficient financial resources as set
forth in §49.25;

(2) Disclosure requirements of registered
swap data repositories. Registered swap
data repositories shall furnish an ap-
propriate disclosure document setting
forth the risks and costs of swap data
repository services as detailed in
§49.26; and

(38) Access and Fees. Registered swap
data repositories shall adhere to Com-
mission requirements regarding fair
and open access and the charging of
any fees, dues or other similar type
charges as detailed in §49.27.

§49.20 Governance
(Core Principle 2).

(a) General. (1) Each registered swap
data repository shall establish govern-
ance arrangements that are trans-
parent to fulfill public interest require-
ments, and to support the objectives of
the Federal Government, owners, and
participants.

arrangements
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(2) Each registered swap data reposi-
tory shall establish governance ar-
rangements that are well-defined and
include a clear organizational struc-
ture with consistent lines of responsi-
bility and effective internal controls,
including with respect to administra-
tion, accounting, and the disclosure of
confidential information. §49.22 of this
part contains rules on internal controls
applicable to administration and ac-
counting. §49.16 of this part contains
rules on internal controls applicable to
the disclosure of confidential informa-
tion.

(b) Transparency of Governance Ar-
rangements. (1) Each registered swap
data repository shall state in its char-
ter documents that its governance ar-
rangements are transparent to support,
among other things, the objectives of
the Federal Government pursuant to
Section 21(f)(2) of the Act.

(2) Each registered swap data reposi-
tory shall, at a minimum, make the
following information available to the
public and relevant authorities, includ-
ing the Commission:

(i) The mission statement of the reg-
istered swap data repository;

(ii) The mission statement and/or
charter of the board of directors, as
well as of each committee of the reg-
istered swap data repository that has:

(A) The authority to act on behalf of
the board of directors or

(B) The authority to amend or con-
strain actions of the board of directors;

(iii) The board of directors nomina-
tion process for the registered swap
data repository, as well as the process
for assigning members of the board of
directors or other persons to any com-
mittee referenced in paragraph
(b)(2)(ii) of this section;

(iv) For the board of directors and
each committee referenced in para-
graph (b)(2)(ii) of this section, the
names of all members;

(v) A description of the manner in
which the board of directors, as well as
any committee referenced in paragraph
(b)(2)(ii) of this section, considers an
Independent Perspective in its deci-
sion-making process, as §49.2(a)(14) of
this part defines such term;

(vi) The lines of responsibility and
accountability for each operational
unit of the registered swap data reposi-
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tory to any committee thereof and/or
the board of directors; and

(vii) Summaries of significant deci-
sions implicating the public interest,
the rationale for such decisions, and
the process for reaching such decisions.
Such significant decisions shall include
decisions relating to pricing of reposi-
tory services, offering of ancillary
services, access to swap data, and use
of Section 8 Material, other SDR Infor-
mation, and intellectual property (as
referenced in §49.16 of this part). Such
summaries of significant decisions
shall not require the registered swap
data repository to disclose Section 8
Material or, where appropriate, infor-
mation that the swap data repository
received on a confidential basis from a
reporting entity.

(3) The registered swap data reposi-
tory shall ensure that the information
specified in paragraph (b)(2)(i) to (vii)
of this section is current, accurate,
clear, and readily accessible, for exam-
ple, on its Web site. The swap data re-
pository shall set forth such informa-
tion in a language commonly used in
the commodity futures and swap mar-
kets and at least one of the domestic
language(s) of the jurisdiction in which
the swap data repository is located.

(4) Furthermore, the registered swap
data repository shall disclose the infor-
mation specified in paragraph
(b)(2)(vii) of this section in a suffi-
ciently comprehensive and detailed
fashion so as to permit the public and
relevant authorities, including the
Commission, to understand the policies
or procedures of the swap data reposi-
tory implicated and the manner in
which the decision implements or
amends such policies or procedures. A
swap data repository shall not disclose
minutes from meetings of its board of
directors or committees to the public,
although it shall disclose such minutes
to the Commission upon request.

(c) The board of directors—(1) General.
(i) BEach registered swap data reposi-
tory shall establish, maintain, and en-
force (including, without limitation,
pursuant to paragraph (c)(4) of this
Regulation) written policies or proce-
dures:

(A) To ensure that its board of direc-
tors, as well as any committee that
has:
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(I) Authority to act on behalf of its
board of directors or

(2) Authority to amend or constrain
actions of its board of directors, ade-
quately considers an Independent Per-
spective in its decision-making proc-
ess;

(B) To ensure that the nominations
process for such board of directors, as
well as the process for assigning mem-
bers of the board of directors or other
persons to such committees, ade-
quately incorporates an Independent
Perspective; and

(C) To clearly articulate the roles
and responsibilities of such board of di-
rectors, as well as such committees, es-
pecially with respect to the manner in
which they ensure that a registered
swap data repository complies with all
statutory and regulatory responsibil-
ities under the Act and the regulations
promulgated thereunder.

(ii) Each registered swap data reposi-
tory shall submit to the Commission,
within thirty days after each election
of its board of directors:

(A) For the board of directors, as well
as each committee referenced in para-
graph (c)(1)(i)(A) of this section, a list
of all members;

(B) A description of the relationship,
if any, between such members and the
registered swap data repository or any
reporting entity thereof (or, in each
case, affiliates thereof, as §49.2(a)(1) of
this part defines such term); and

(C) Any amendments to the written
policies and procedures referenced in
paragraph (c)(1)(i) of this section.

(2) Compensation. The compensation
of non-executive members of the board
of directors of a registered swap data
repository shall not be linked to the
business performance of such swap data
repository.

(3) Annual self-review. The board of di-
rectors of a registered swap data repos-
itory shall review its performance and
that of its individual members annu-
ally. It should consider periodically
using external facilitators for such re-
views.

(4) Board member removal. A registered
swap data repository shall have proce-
dures to remove a member from the
board of directors, where the conduct
of such member is likely to be preju-

§49.21

dicial to the sound and prudent man-
agement of the swap data repository.

(5) Expertise. Each registered swap
data repository shall ensure that mem-
bers of its board of directors, members
of any committee referenced in para-
graph (c)(1)(A)(A) of this Regulation,
and its senior management, in each
case, are of sufficiently good repute
and possess the requisite skills and ex-
pertise to fulfill their responsibilities
in the management and governance of
the swap data repository, to have a
clear understanding of such respon-
sibilities, and to exercise sound judg-
ment about the affairs of the swap data
repository.

(d) Compliance with core principle. The
chief compliance officer of the reg-
istered swap data repository shall re-
view the compliance of the swap data
repository with this core principle.

§49.21 Conlflicts of interest (Core Prin-
ciple 3).

(a) General. (1) Each registered swap
data repository shall establish and en-
force rules to minimize conflicts of in-
terest in the decision-making process
of the swap data repository, and estab-
lish a process for resolving such con-
flicts of interest.

(2) Nothing in this section shall su-
persede any requirement applicable to
the swap data repository pursuant to
§49.20 of this part.

(b) Policies and procedures. (1) Each
registered swap data repository shall
establish, maintain, and enforce writ-
ten procedures to:

(i) Identify, on an ongoing basis, ex-
isting and potential conflicts of inter-
est; and

(ii) Make decisions in the event of a
conflict of interest. Such procedures
shall include rules regarding the
recusal, in applicable circumstances, of
parties involved in the making of deci-
sions.

(2) As further described in §49.20 of
this part, the chief compliance officer
of the registered swap data repository
shall, in consultation with the board of
directors or a senior officer of the swap
data repository, as applicable, resolve
any such conflicts of interest.
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